FRESNO COUNCIL OF GOVERNMENTSPRIVATE 

AGREEMENT FOR CONTRACTOR SERVICES

This Agreement for Contractor Services ( “AGREEMENT”), made and entered into this 
___ day of ______ , 202_, (“Effective Date”) by and between the FRESNO COUNCIL OF GOVERNMENTS, 2035 Tulare St., Suite 201, Fresno, California 93721, a joint powers Public Agency ("FCOG"), and ______________ a  corporation incorporated in the State of California ("CONTRACTOR"). FCOG and CONTRACTOR are each a “Party” to this Agreement and collectively are the “Parties” to this Agreement.
WITNESSETH:

WHEREAS, it is necessary and desirable that FCOG retain a firm to  develop the ___________( “PROJECT”); 

WHEREAS, on ______, 202_, Fresno COG circulated a Request for Proposal to find a contractor to compete the PROJECT, which Request for Proposal is attached hereto as Exhibit A and is incorporated herein by this reference;


WHEREAS, on ________, 202_, CONTRACTOR , submitted a document entitled _____________, which is attached hereto as Exhibit B and is incorporated herein by the reference; and


WHEREAS, CONTRACTOR represents it is qualified to perform the services required for the PROJECT and is willing to perform such services pursuant to the terms and conditions stated in this Agreement;

NOW, THEREFORE, it is agreed by FCOG and CONTRACTOR as follows:


I.
CONTRACTOR’S OBLIGATIONS


A.
The CONTRACTOR shall perform all work necessary to complete the PROJECT. CONTRACTOR shall perform those services as described in Exhibit A and Exhibit B, and incorporated herein by this reference as if set out in full. CONTRACTOR shall perform those tasks and services in accordance with the instructions set forth in Exhibit A. In the event of any inconsistency between this Agreement, such inconsistency shall be resolved by giving precedence in the following order of priority: (1) to the text of this Agreement excepting the exhibits, (2) Exhibit A; (3) finally to Exhibit B. 



B.
CONTRACTOR shall perform the task and services contemplated by this Agreement, inclusive of the exhibits, in the manner and according to the proposed work schedule as set forth in Exhibit B, and according to the requirements of Agreement and Exhibit A.


C.
CONTRACTOR shall perform the task and services contemplated by this Agreement, inclusive of the exhibits, in the manner and according to the standards observed by a competent practitioner of the profession in which CONTRACTOR is engaged.  All products of whatsoever nature which CONTRACTOR delivers to FCOG pursuant to this Agreement shall conform to the standards of CONTRACTOR’s profession. 


II.
FCOG’s OBLIGATIONS


A.
FCOG shall compensate CONTRACTOR as provided in section III of this Agreement.



B.
FCOG will make available to the CONTRACTOR any document, studies, or other information in its possession related to the PROJECT.


III.
COMPENSATION


A.
Total Compensation.



Notwithstanding any other provision in this Agreement, the basic fee for the services rendered shall be computed at the hourly and cost rates as set forth in Exhibit B and shall be limited by an amount not to exceed the sum of $_____________( ______dollars). 


B.
Progress Payments.



FCOG shall make progress payments to CONTRACTOR upon receipt and approval by FCOG of CONTRACTOR’s monthly invoices,  based upon completion of the task and services as set forth in Exhibit B. Payment of said progress payments to CONTRACTOR shall be based upon FCOG’s evaluation of the completion of each respective component.



Ten percent (10%) of each progress payment shall be retained by FCOG as performance retention.  Upon CONTRACTOR’s full performance of its obligations under this agreement, including, without limitation, submission of its Final Report, and FCOG’s approval of CONTRACTOR’s performance hereunder, the accrued performance retention shall be paid to CONTRACTOR by FCOG.  The CONTRACTOR may request FCOG to make payment of retention funds withheld from progress payments as provided under Section 10263 of the California Public Contracts Code.



C.
Invoices.



CONTRACTOR shall submit two copies of each invoice with adequate supporting documentation of work billed and costs charged by Task as set forth in Exhibit B, to FCOG, specifying those services which CONTRACTOR believes have been completed.  The invoice shall specify:  (1) hours worked multiplied times the billing rates authorized in Exhibit B, (2) an itemization of incurred direct costs and/or subcontractor fees as set forth in Exhibit B; (3) the total amount billed for the current period, (4) the total amount billed to-date for the project. (5) the retention amount withheld. The invoice shall include a written progress report adequately describing the services billed and provided, and summarizing the status of the PROJECT in regard to task completion, timelines, and budget. 


D.
Payment.



Within 30 days of receipt of a proper invoice, FCOG shall determine whether CONTRACTOR has adequately performed to the satisfaction of FCOG the item(s) for which CONTRACTOR seeks payment, and shall remit payment thereof to CONTRACTOR.



E.
Disputes.



If FCOG determines that CONTRACTOR has not adequately performed any such task or services, FCOG shall inform CONTRACTOR of those acts in writing which are necessary for satisfactory completion of the item(s).  CONTRACTOR shall undertake any and all work to satisfactorily complete the item(s) at no additional charge to FCOG.



In the event there is a dispute over an alleged error or omission by CONTRACTOR, FCOG shall have the right to withhold payment of CONTRACTOR’s fees in the disputed amount.


IV.
TERMINATION


A.
Termination Without Cause.



This Agreement may be terminated without cause at any time by FCOG or the CONTRACTOR upon thirty (30) calendar days written notice.  If FCOG terminates this Agreement, CONTRACTOR shall be compensated for services satisfactorily completed to the date of termination based upon the compensation rates and subject to the maximum amounts payable agreed to in Section III.



B.
Breach of Contract.



FCOG may immediately suspend or terminate this Agreement in whole or in part, where in the determination of FCOG there is:



1.
an illegal or improper use of funds;



2.
a failure to comply with any term of this Agreement;



3.
a substantially incorrect or incomplete report, study, or other documents or documentation submitted to FCOG;



4.
improperly performed services under this Agreement.



In no event shall any payment by FCOG constitute a waiver by FCOG of any breach of this Agreement or any default which may then exist on the part of the CONTRACTOR.  Neither shall such payment impair or prejudice any remedy available to FCOG with respect to the breach or default.



C.
Non-Allocation of Funds.



The terms of this Agreement, and the services to be provided hereunder, are contingent on the approval of funds by the appropriating government agency. CONTRACTOR services and reimbursements beyond June 30, 202_, are subject to the inclusion and funding agency approval of this project in the FCOG FY2_-2_ Overall Work Program.  Should sufficient funds not be allocated, the services to be provided hereunder may be modified, or this Agreement terminated at any time by FCOG’s giving the CONTRACTOR thirty (30) days advance written notice.



D.
In the event of any termination of this Agreement, all finished and unfinished work materials, including, without limitation, notes, minutes, research, documents, maps, graphs, and studies, shall be FCOG’s property, and at FCOG’s sole option, shall be delivered by CONTRACTOR to FCOG.


V.
RIGHT TO PUBLISH/OWNERSHIP OF MATERIALS



FCOG shall be the owner of all materials produced pursuant to this Agreement upon completion and full performance of this Agreement by CONTRACTOR and shall have the right to publish, disclose, distribute, and otherwise use, in whole or in part, any reports, data, or other materials prepared by CONTRACTOR under this Agreement. CONTRACTOR shall not be liable for misuse or modification beyond their control by FCOG of materials produced pursuant to this agreement. 


VI.
INDEPENDENT CONTRACTOR



In performance of the work, duties, and obligations assumed by CONTRACTOR to be provided under this Agreement, it is mutually expressly understood and agreed that CONTRACTOR, including any and all of CONTRACTOR’s officers, agents, and employees will at all times be acting and performing as an independent contractor, and shall act in an independent capacity and not as an officer, agent, servant, employee, joint venture, partner, or associate of FCOG.  Furthermore, FCOG shall have no right to control or supervise or direct the manner or method by which CONTRACTOR shall perform its work and function.  However, FCOG shall retain the right to administer this Agreement so as to verify that CONTRACTOR is performing its obligations in accordance with the terms and conditions thereof.  CONTRACTOR and FCOG shall comply with all applicable provisions of law and the rules and regulations, if any, of governmental authorities having jurisdiction over matters the subject thereof.




Because of its status as an independent contractor, CONTRACTOR shall have absolutely no right to employment rights and benefits available to FCOG employees.  CONTRACTOR shall be solely liable and responsible for providing to, or on behalf of, its employees all legally-required employee benefits.  In addition, CONTRACTOR shall be solely responsible and save FCOG harmless from all matters relating to payment of CONTRACTOR’s employees, including compliance with Social Security, withholding, and all other regulations governing such matters.  It is acknowledged that during the term of this Agreement, CONTRACTOR may be providing services to others unrelated to FCOG or to this Agreement.


VII.
ASSIGNMENT


CONTRACTOR shall not assign or subcontract its duties under this Agreement without the prior express written consent of the FCOG.  No such consent shall be construed as making the FCOG a Party to such subcontract, or subjecting the FCOG to liability of any kind to any subcontractor.



No subcontract whether existing or later entered into as set forth herein, under any circumstances shall relieve the CONTRACTOR of its liability and obligation under this contract, and all transactions with the FCOG must be through the CONTRACTOR.  Subcontractors may not be changed by CONTRACTOR without the prior express written approval of FCOG.



CONTRACTOR has submitted (Exhibit B) which names____________ (“Approved Subcontractors”) as subcontractor(s) for the purposes of this Agreement. CONTRACTOR represents and covenants by entering into this Agreement that it is the prime contractor in this Agreement, and that it is responsible for all acts or omissions of its said subcontractors. CONTRACTOR shall also be responsible for submitting invoices, in accordance with the requirements of Section III of this Agreement, to FCOG for work performed by the Approved Subcontractors, and shall remit payment to the Approved Subcontractors in accordance with the agreements between CONTRACTOR and the Approved Subcontractors. FCOG shall have no responsibility to provide compensation directly to the approved Subcontractors.

VIII.
BINDING NATURE OF AGREEMENT; MODIFICATION


The Parties agree that all of the terms of this Agreement and its Exhibits shall be binding upon them and that together these terms constitute the entire Agreement of the Parties with respect to the subject matter hereof.  No variation or modification of this Agreement and no waiver of any of its provisions or conditions shall be valid unless in writing and signed by duly authorized representatives of the Parties.  This Agreement shall be binding upon FCOG, the CONTRACTOR, and their successors in interest, legal representatives, executors, administrators, and assigns with respect to all covenants as set forth herein. 


IX.
INDEMNITY


CONTRACTOR agrees to indemnify, save, hold harmless, and at FCOG’s request, defend the FCOG, its boards, committees, representatives, officers, agents, and employees from and against any and all costs and expenses (including reasonable attorneys fees and litigation costs), damages, liabilities, claims, and losses (whether in contract, tort, or strict liability, including, but not limited to, personal injury, death, and property damage) occurring or resulting to FCOG to the extent they are caused from any negligent,  recklessness or willful misconduct of CONTRACTOR, its officers, agents, subcontractors, or employees in their performance of this Agreement, and from any and all costs and expenses (including reasonable attorneys fees and litigation costs), damages, liabilities, claims, and losses (whether in contract, tort, or strict liability, including, but not limited to, personal injury, death and property damage), occurring or resulting to any person, firm, corporation, or entity who may be injured or damaged  to the extent such injury or damage arises from any negligent acts, errors or omissions of CONTRACTOR,  its officers, agents, subcontractors, or employees in their performance of this Agreement.

Section IX shall survive termination of this Agreement.


X. 
NON DISCRIMINATION 


CONTRACTOR shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. 

XI.
INSURANCE


Without limiting FCOG’s right to obtain indemnification from CONTRACTOR or any third Parties, CONTRACTOR, at its sole expense, shall maintain in full force and affect the following insurance policies throughout the term of this Agreement:



A.
Comprehensive general liability insurance with coverage of not less than $2,000,000 combined single limit per occurrence for bodily injury, personal injury and property damage.



Comprehensive general liability insurance policies shall name the FCOG, its officers, agents, and employees, individually and collectively, as additional insured, but only insofar as the operations under this Agreement are concerned.



Such coverage for additional insured shall apply as primary insurance and any other insurance, or self-insurance, maintained by FCOG, its officers, agents, and employees, shall be excess only and not contributing with insurance provided under the CONTRACTOR’S policies herein.



B.
Comprehensive automobile liability insurance with limits for bodily injury of not less than $25,000 per person, $250,000 per accident and for property damages of not less than $50,000, or such coverage with a combined single limit of $250,000.



C.
Professional liability insurance in the minimum amount of at least $1,000,000 coverage per occurrence.



D.
Workers compensation insurance as required by law.



CONTRACTOR shall not cancel, change or fail to renew any insurance policy required under this agreement without a minimum of thirty (30) days advance, written notice given to FCOG.



CONTRACTOR shall provide certification of said insurance to FCOG within twenty-one (21) days of the date of the execution of this Agreement.



Such certification shall show to FCOG’s sole satisfaction that such insurance coverages have been obtained and are in full force; that FCOG, its officers, agents, and employees will not be responsible for any premiums on the policies; that as and if required such insurance names FCOG, its officers, agents, and employees, individually and collectively, as additional insured (comprehensive general liability only), but only insofar as the operations under this Agreement are concerned; that such coverage for additional insured shall apply as primary insurance, and any other insurance, or self-insurance, maintained by FCOG, its officers, agents, and employees, shall be excess only and not contributing with insurance provided under the CONTRACTOR’s policies herein; and that this insurance shall not be canceled, changed or non-renewed without a minimum of thirty (30) days advance, written notice given to FCOG.



In the event CONTRACTOR fails to keep in effect at all times insurance coverage as herein provided, FCOG may, in addition to other remedies it may have, suspend or terminate this Agreement upon the occurrence of such event.


XII.
CONFLICT OF INTEREST


CONTRACTOR covenants that it has no interest, and will not have any interest, direct or indirect, which would conflict in any manner with the performances of the services required hereunder.


XIII.
EFFECTIVE DATE, TERM


This Agreement shall become effective as of the date of the effective date and shall remain in full force and effect through June 30, 202_, unless sooner terminated or unless its term is extended.  Upon the mutual written Agreement of the Parties hereto, this Agreement may be extended beyond that date.


XIV.
NOTICES


Any and all notices between FCOG and the CONTRACTOR provided for or permitted under this Agreement or by law shall be in writing and shall be deemed duly served when personally delivered to one of the Parties, or in lieu of such personal service, when deposited in the United States Mail, postage prepaid, addressed to such Party, at such addresses set forth below:

FCOG






CONTRACTOR
Fresno Council of Governments

 
2035 Tulare, Suite 201






Fresno, CA 93721





For all claims arising out of or related to this Agreement, nothing in this section establishes, waives, or modifies, any claims presentation requirements or procedures provided by law, including but not limited to the Government Claims Act (Division 3.6 of Title 1 of the Government Code, commencing with section 810).

XV.
PROJECT MANAGER



The CONTRACTOR’s project manager shall be _________.  CONTRACTOR may not change its project manager without obtaining prior express written approval by FCOG.  It is understood by the Parties hereto that in entering into an agreement of this type with CONTRACTOR, FCOG has evaluated CONTRACTOR’s proposal (Exhibit B) and taken into consideration the project team designated therein for this PROJECT, including but not limited to CONTRACTOR’s designation of _____________ as the project manager for said PROJECT.


XVI.
VENUE; GOVERNING LAW


Venue for any claim or action arising under this Agreement shall only be in Fresno County, California.  This Agreement shall be governed in all respects by the laws of the State of California.


XVII.
COMPLIANCE WITH LAWS


CONTRACTOR shall comply with all current Federal, State, and local laws, ordinances, and regulations applicable in carrying out its obligations under this Agreement. 




CONTRACTOR also agrees to comply with applicable federal procedures in accordance with Title 2, CFR part 200, Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards, and 2 CFR, Part 1201, Uniform Administrative Requirements Costs Principles, and Audit Requirements for Federal Awards. 



Any costs for which payment has been made to CONTRACTOR that are determined by subsequent audit to be unallowable under Title 2, CFR part 200, Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards or 2 CFR, Part 1201, Uniform Administrative Requirements Costs Principles, and Audit Requirements for Federal Awards, are subject to repayment by CONTRACTOR to FCOG. 


For the purpose of determining compliance with Public Contract Code 10115, et seq. and Title 21, California Code of Regulations, Chapter 21, Section 2500 et seq., when applicable, and other matters connected with the performance of the contract pursuant to Government Code 8546.7, the CONTRACTOR, contractor’s subcontractors, and the FCOG shall maintain all books, documents, papers, accounting records, and other evidence pertaining to the performance of the contract, including but not limited to, the cost of administering the contract. All Parties shall make such material available at their respective offices at all reasonable times during the contract period and for three years from the date of final payment under the contract. Any duly authorized representative of the FCOG, the state, or federal government shall have access to any books, records, and documents that are pertinent to the contract for audits examinations, excerpts, and transactions, and copies thereof shall be furnished if requested.

           Travel expenses and per diem rates are not to exceed the rate specified by the State of California Department of Personnel Administration as specified by the California Department of Transportation’s Travel Policy unless written verification is supplied that hotel rates were not then commercially available at the time and location required.


Any subcontract entered into by CONTRACTOR as a result of this contract, shall contain all of the provisions of this section. 


XVIII.
CONTRACTOR’S LEGAL AUTHORITY


Each individual executing or attesting this Agreement on behalf of CONTRACTOR hereby covenants, warrants, and represents: (1) that he or she is duly authorized to execute or attest and deliver this Agreement on behalf of such corporation in accordance with a duly adopted resolution of the corporation’s board of directors and in accordance with such corporation’s article of incorporation or charter and bylaws; (2) that this Agreement is binding upon such corporation; and (3) that CONTRACTOR is a duly organized and legally existing corporation in good standing in the State of California.


XIX.
NO THIRD-PARTY BENEFICIARIES


Notwithstanding anything else to the contrary herein, the Parties acknowledge and agree that no other person, firm, corporation, or entity shall be deemed an intended third-party beneficiary of this Agreement.


XX.
SEVERABILITY


In the event any provisions of this Agreement are held by a court of competent jurisdiction to be invalid, void, or unenforceable, the Parties will use their best efforts to meet and confer to determine how to mutually amend such provisions with valid and enforceable provisions, and the remaining provisions of this Agreement will nevertheless continue in full force and effect without being impaired or invalidated in any way.


XXI.
HEADINGS; CONSTRUCTION; STATUTORY REFERENCES


The headings of the sections and paragraphs of this Agreement are for convenience only and shall not be used to interpret this Agreement.  This Agreement is the product of negotiation between the Parties.  The language of this Agreement shall be construed as a whole according to its fair meaning and not strictly for or against any Party. All references in this Agreement to particular statutes, regulations, ordinances or resolutions of the United States, the State of California, or the County of Fresno shall be deemed to include the same statute, regulation, ordinance or resolution as hereafter amended or renumbered, or if repealed, to such other provisions as may thereafter govern the same subject.


XXII.
DRUG FREE WORK PLACE


CONTRACTOR shall certify compliance with Government Code Section 8355 pertaining to providing a drug-free workplace per Exhibit C - “Drug Free Workplace Certification”, attached hereto and incorporated herein by this reference as though set forth in full.


XXIII. FEDERAL FUNDS


CONTRACTOR shall acknowledge the participation of federal funds in this PROJECT by causing to have printed on the cover page of any final document provided subsequent to this Agreement, “The preparation of this report has been financed in part through grants from the United States Department of Transportation”.


XXIV.
INTEGRATED AGREEMENT 



This Agreement, and Exhibits A through C, attached hereto and incorporated herein by this reference, represents the full and complete understanding of the Parties with respect to the subject matter hereof, and all preliminary negotiations and oral or written agreements with respect thereto are merged herein.  No verbal agreement or implied covenant shall be held to vary the provisions hereof.  


IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed as of the date and year first above written.

                                                       
FRESNO COUNCIL OF GOVERNMENTS


By____________________________


ROBERT PHIPPS, Executive Director


CONTRACTOR 

By__________________________

APPROVED AS TO LEGAL FORM ON BEHALF OF THE FCOG:

DOUGLAS T. SLOAN, County Counsel

By______________________________________
ALISON H. SAMARIN, Senior Deputy County Counsel 
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